IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



ATTY.'S DOCKET: P0UTCH=1 



In re Application of: 



Franck POUTCH 



Appln. No.: 10/584,888 



Washington, D.C. 



Filed: June 29, 2006 



Confirmation No. 4147 



For: EXPANDED POLYSTYRENE 



April 27, 2009 



SOLUBILISATION MEHTOD ) 
PETITION TO WITHDRAW HOLDING OF ABANDONMENT BASED ON FAILURE 



TO RECEIVE PTO COMMUNICATION, 
MPEP711.03(c)II 



REQUEST FOR REMAILING OF OFFICE ACTION 



U.S. Patent and Trademark Office 
2011 South Clark Place 
Customer Window, Mail Stop PETITIONS 
Crystal Plaza Two, Lobby, Room 1B03 
Arlington, Virginia 22202 



Applicant hereby respectfully petitions the Commissioner of Patents to withdraw 



(vacate) the holding of abandonment in this case and to reissue the Notice to File Missing Parts 
purportedly mailed February 20, 2007, and still never received by the undersigned. 



In accordance with the Commissioner's Notice of October 25, 1993, appearing 



1 156 OG 53, and MPEP §71 1.03(c)n, applicant hereby states that the Notice to File Missing 
Parts purportedly mailed February 20, 2007, was not received by the undersigned. In view of the 
fact that applicant has never received any such Notice to which applicant could reply, it is hereby 



AND 



Sir: 



In re of Appln. No. 10/584,888 

requested that the abandonment be vacated (withdrawn) and that the Notice to File Missing Parts 
officially be remailed to undersigned attorneys of record. 

It is believed that no fee is necessary for this petition as per part I of MPEP 
71 1.03(c), first paragraph. However, if a fee must be charged, please charge same to deposit 
account No. 02-4035. 

The Facts 

The application was filed on June 29, 2006, without the declaration/power of 

attorney. 

A Notice to File Missing Parts was purportedly mailed on February 20, 2007, 
however, no Notice to File Missing Parts was received. 

On July 03, 2008, a notification of abandonment was mailed to the undersigned, 
and was received on July 7, 2008 (Attachment A) 

The office of the undersigned has now completed an exhaustive search of the 
records and mail room and concludes that as of this date, no Notice of Missing Parts has been 
received by either applicant or by applicant's attorneys. 

Remarks Concerning Evidence 

In view of the statement of facts presented above, which undersigned represents 
and declares are accurate based on information and belief, the present application should be 
reinstated and the Notice to File Missing Parts remailed setting a new term for reply. 

It is understood that there is a strong presumption that papers properly addressed 
and indicated as having been mailed from the PTO are timely delivered to the addressee. To 
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overcome this presumption, it is necessary to submit all tangible evidence and other supporting 
evidence as reasonably may be available. 

Thus, MPEP §71 1.03(c), part II, page 700-140 (Aug 2001) states in this regard as 

follows: 

. . ., an allegation that an Office Action was never received may be 
considered in a petition to withdraw the holding of abandonment. If 
adequately supported, the Office may grant the petition to withdraw 
the holding of abandonment and remail the Office action. 

.... The showing required to establish non-receipt of an Office 
action must include a statement from the practitioner stating that the 
Office communication was not received by the practitioner and 
attesting to the fact that a search of the file jacket and docket records 
indicate that the Office communication was not received. 

Consistent with Delgar v. Schuyler, 172 USPQ 513, the PTO should mail a new Office action in 
view of the evidence in support of applicant's contention that applicants' attomey never received 
the Office Action. 

Further evidence is as follows: 

Commencing on or about June 19, 1987, the office of undersigned (applicants' 
attomeys) established a mail log of all correspondence received each day from the PTO. This 
log was established because certain instances had previously been encountered in which PTO 
mail had not been received by us, and in which cases the involved applications thus became 
inadvertently abandoned. 

The aforementioned log has now been checked for every working day from 
February 21, 2007 through March 5, 2007, and as a result the undersigned has found no record of 
receipt of said Notice to File Missing Parts purportedly mailed by the PTO on February 20, 2007. 
See Attachment B, showing no entry for the present case, which bears docketing name 
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P0UTCH=1 (redacted to remove identification of application numbers). Thus, there is no 
indication in the log book that any such Notice to File Missing Parts was received with respect to 
the above-identified application during a reasonable period which followed the purported 
mailing date. It is noted however, that the Notification of Abandonment, mailed July 3, 2007, 
was received on July 7, 2008. 

The procedure in the office of Browdy and Neimark in regard to docketing is that 
all correspondence from the PTO, after recordation in the aforementioned log book, is then 
routed to the docketing department for docketing by the docket clerk of the due date for 
responses. In the present case, had the Notice to File Missing Parts purportedly mailed Febraary 
20, 2007, been received by the office of undersigned, it would have been docketed for a reply on 
April 20, 2007. If an application was filed without declaration/power of attorney, then at the 
time of filing a Missing Parts Status would be put into the docketing system for two months from 
the filing date, and that code would be bumped one month, every month until said Notice was 
received. Attached as an Attachment C (the application numbers have been redacted to protect 
the confidentiality of the applications) are copies of the docket pages for April 19-20, 2007, and 
each successive month on the 19-20, which show no entries for the present application (the due 
dates are in the far right-hand margin of this attachment). 

It is the practice in the office of Browdy and Neimark and had been for many 
years preceding March of 1997, to record all papers received from the PTO and all papers filed 
in the PTO on the outside of the file jacket for each application. Attached as attachment D is a 
copy of the outside face of the file wrapper for the present application. There is no entry on the 
face of the file jacket showing the receipt of any such Notice to File Missing Parts, and in 
particular no such Notice to File Missing Parts, mailed February 20, 2007. 
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My inspection of the contents of our file shows no copy of any such Notice to File 
Missing Parts purportedly mailed February 20, 2007. 

As the requirements of the above-noted Official Gazette notice and MPEP 
§71 1.03(c)n have been met, applicant respectfully requests withdrawal of the holding of 
abandonment and remailing of the Notice to File Missing Parts and any accompanying papers in 
order to reset the period for response, as such action by the PTO is fully in order. Wherefor, it is 
hereby respectfully requested, prayed and petitioned that any Notice of Abandonment be 
vacated, the present application be reinstated to pending status, and the Notice to File Missing 
Parts be remailed setting a new term for response thereto. 

Early and favorable action is therefore respectfully requested. 

Respectfully submitted, 

BROWDY AND NEIMARK, P.L.L.C. 
Attomeys for Applicants 

By /Ronni S. Jillions/ 
Ronni S. Jillions 
Registration No. 31,979 

RSJ:me 

Telephone No.: (202) 628-5197 
Facsimile No.: (202) 737-3528 

G:\BNyi\RINIAPOUTCHl\pto\2009-04-27ReqWithAbnRemail.doc 
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United States R\tent and Trademark Office 



U.S. APPLICATION NUMBER NO. 



IT NAMED APPLICANT 



POUTCH 1 y 



10/584,888 

1444 

BROWDY AND NEIMARK, P.L.L.C ' 
624 NINTH STREET, NW 
SUITE 300 

WASHINGTON, DC 20001-5303 3 

I 



Franck Poutch 



INTERNATIONAL APPLICATION NO. 



PCT/FR04/03416 



J'jL - 7 I 



l.A. FILING DATE 


PRIORITY DATE 


12/30/2004 


12/31/2003 



CONFIRMATION NO. 4147 
371 ABANDONMENT/TERMINATION 
LETTER 



Date Mailed: 07/03/2008 



HiHuniniiiiiiHi 

NOTIFICATION OF ABANDONMENT 



The United States Patent and Trademark Office in its capacity as a Designated / Elected Office (37 CFR 1.495) 
has made the following determination: 

• Applicant has failed to respond to the notification of MISSING REQUIREMENTS (Form PGT/DO/EO/905), 
mailed 02/20/2007 within the time period set therein. 

Therefore, the above identified application failed to meet the requirements of 35 U.S.C. 371 and 37 CFR 
1.495,and is ABANDONED AS TO THE UNITED STATES OF AMERICA. 



DONNA S GREENE 



Telephone: (703) 308-9140 EXT 222 



FORM PCT/DO/EO/909 (371 Abandonment Notice) 
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Gc'tii No. . 
:"t No. _ 



Foreign Priority Application 

Country Serial No. Priority Date 



Small Entity Filed:_ 



Appln. is Cont./Div. of: _ 
Appln. is CIP of: 



Serial Nos. of Continuing Applns: , 



Address: 



Recorded: . 
at Reel 



7^ 



Actions and Amendments 



1. ^'t4. „^ 



28. . 

29. . 

30. . 



33. 
34. 
35. 
36. 
37. 
38. 



USSN 10/548,888 
ATTACHMENT D 



